TERMS AND CONDITIONS OF CHARTER
Parties


1. This aircraft charter agreement is made between AFS Aviation Pty Ltd (ABN 35 673 728 428) (“AFS Aviation”) and  the  Charterer.
Charter, Services and Operation of Aircraft
1. AFS Aviation shall charter to the Charterer, and the Charterer takes on charter, the aircraft nominated in the Charter Quote (the “Aircraft”) to provide the flight(s) from and to the locations on the date and at the times specified in the Itinerary in the Charter Quote on the terms and conditions of this agreement and the Charter Quote and Acceptance Form between the parties, which shall form part of this agreement.  
1. AFS Aviation shall ensure that the Aircraft is available to provide the flights, ensure that all relevant certificates, approvals and manuals required by law are obtained and maintained in respect of the Aircraft, and ensure it is properly manned with crew and associated personnel holding all necessary licences and medical certificates for their respective positions.
1. The Charterer may modify the Itinerary but only with the agreement of AFS Aviation (except where there is a Justifiable Delay) and subject to an adjustment to the charter price associated with the Itinerary changes. AFS Aviation may also adjust the charter price in the event that the Charterer fails to notify AFS Aviation of the number and weights of passengers and freight. The Charterer agrees to pay such additional price. 
1. The cost of operating the Aircraft, including remuneration of the operating crew, maintenance and repair expenses, hangarage charges and like charges is included in the price. 
1. Passenger baggage weight is limited for flight safety reasons and limits vary dependent on the aircraft type. Specific details of baggage allowance will be provided to the Charterer at the time of the Charter Quote which must be transmitted to the passengers. Items determined by the AFS Aviation’s flight crew to be of excessive weight or size will be refused carriage on the aircraft.
1. For each flight, AFS Aviation shall ensure that the Aircraft is “on-line” at the appropriate terminal sixty (60) minutes before the scheduled time of departure or as otherwise agreed between AFS Aviation and the Charterer (the “due time of departure”). Whenever the Aircraft is not on-line, in accordance with this clause, except for a Justifiable Delay, AFS Aviation shall arrange at its own cost for an alternative aircraft (appropriate for the flights and of sufficient capacity) to make the flights and shall advise the Charterer of the revised departure time and arrival time of the aircraft. That aircraft may be operated by someone other than AFS Aviation subject to AFS Aviation obtaining the prior approval of the Charterer, which the Charterer shall not unreasonably withhold. However, if AFS Aviation cannot, within four (4) hours of the due departure time of a flight, arrange for an alternative aircraft to make the flight and advise the Charterer of a revised departure time that is within twenty-four (24) hours of the due departure time and the Charterer terminates this agreement, then AFS Aviation shall refund such portion of the charter costs paid for by the Charterer but not performed and neither party shall have any more claim against the other. 
1. The Charterer, its passengers and cargo shall comply with all relevant laws, codes and other instruments regulating air transport in the jurisdiction or jurisdictions in which the flights are provided.
1. The Charterer and its passengers shall be solely responsible for having in their possession all required travel documents, including passports and visas and shall act in a reasonable and responsible manner at all times, and comply with the directives and instructions of the AFS Aviation’s flight crew and shall be liable for any damage caused by any of them to the Aircraft, related equipment and crew.  
Entry and Clearance of Passengers and Cargo Passengers and Cargo
1. The Charterer must ensure that all passengers and consignors of  cargo  comply with all documentary requirements, Customs, Police, Public  Health  and  other laws,  with respect  to the entry or  clearance of passengers or cargo, of states in which the aircraft shall and or from which it shall depart. AFS Aviation accepts no responsibility in the case of non-compliance with this clause and the Charterer undertakes to indemnify AFS Aviation against all losses, damages, expenses and fines whatsoever arising from any inaccuracy or omission even if such inaccuracy or omission is not due to negligence.   
Route and Flying Conditions 
1. Before  any  flight, it is AFS Aviation’s responsibility to determine the preparation of the Aircraft for flight, the load carried and its distribution, the route and the suitability of flying and landing conditions and all other matters relating to the operation of the Aircraft and AFS Aviation may vary the proposed route or postpone or cancel the flight, and the Charterer shall accept all such decisions as final. However, AFS Aviation shall perform the flights, to the extent possible, in accordance with the reasonable instructions of the Charterer. Without limitation, AFS Aviation shall have the right to refuse to carry or continue to carry any of the Charterer’s passengers who, or Charterer’s freight, that might endanger the safety of the Aircraft or persons on board.
1. Not withstanding the foregoing it shall be AFS Aviation’s responsibility to determine the safe load limits before each flight and, upon such determination, AFS Aviation may vary the proposed load to be carried by the Aircraft, but in any case, shall only be obligated to carry a load not exceeding the safe load limits. 
Charges
1. The Charterer will pay AFS Aviation the charter Price as required and at the times set out in the Charter Quote and Acceptance  Form.
1. AFS Aviation’s terms of company engagement require that the charterer settles payment in full to the allocated account before the start of the first flight. 
1. Where the Charterer cancels a flight, the following fees will apply: (a) a  ten percent (10%) cancellation fee will apply at any time after written acceptance of our quote; (b) a twenty five percent (25%) cancellation fee will apply if the cancellation is received within seventy two (72) hours of the start of the first flight; (c) a fifty percent (50%) cancellation fee will apply if the cancellation is received within forty eight (48) hours of the start of the first flight; (d) a seventy five percent (75%) cancellation fee will apply if the cancellation is received within twenty four (24) hours of the first flight.
1. If, as a result of any official direction (whether having the force of law or compliance with it is in accordance with the practice of responsible persons), any present or future taxes, levies, imposts, duties, fees or deductions or change in law or its administration or interpretation, the cost the AFS Aviation of its obligations in connection with this agreement is increased directly or indirectly or it must make a payment or forgo any income or other return, then the Charterer must pay on demand the additional amounts AFS Aviation reasonably determines are necessary to compensate it for the increased cost, reduced payment or return. 
Determination of Charter
1. Either party may terminate this agreement without cause upon giving the other party notice in writing at least fourteen (14) days prior to the first due time of departure of its intention to terminate this agreement in accordance with this clause, nothing that cancellation fees may apply as detailed in clause 15. 
1. AFS Aviation may terminate this agreement by written notice immediately and at any time if (a) the Charterer fails to pay any charter costs, or any other money due under this agreement, on the due date for payment and such termination shall not prejudice any right of AFS Aviation at law or in equity; or (b) in the event of the Charterer committing any act of insolvency or bankruptcy or entering into an arrangement with its creditors or having a liquidator, receiver, receiver/manager or administrator appointed; or (c) the charter booking is not confirmed until the required payment has been received. In the event that the Charterer fails to submit the payment by the agreed deadline, AFS Aviation reserves the right to release the aircraft and accept other charter opportunities without further obligation to the charterer.    
Insurance
1. AFS Aviation shall at its own expense procure and maintain the appropriate level and type of insurance that it sees fit with reputable insurers.
Limitation of Liability and Indemnity
1. The Charterer shall indemnify, hold harmless, release and covenant not to sue AFS Aviation and its related companies, successors, assigns, officers, directors, employees, agents and subcontractors and its related companies’ successors, assigns, officers, directors, employees, agents and subcontractors from and against any and all claims, damages, losses, liabilities, suits, judgements, expenses, penalties, fines or indemnity payments of whatsoever kind and nature including for or on account of, or arising from, or in any way connected with, injury to or death of any persons whatsoever or loss or damage to any property (any of the foregoing being referred to as a “Claim”) and regardless of when the same shall be made or incurred, which may from time to time be imposed on, incurred by or asserted against any of them and which results, whether directly or indirectly, from or is attributable to the performance of the Charter, except to the extent that such Claim is caused by wilful misconduct, gross negligence or recklessness with knowledge of the probable consequences on the part of AFS Aviation.
1. Without limitation on the foregoing, AFS Aviation will not under any circumstance be liable for any indirect or consequential loss or damage however caused (whether by negligence or otherwise and whether such damage arises from any breach of this Agreement by AFS Aviation) which may be suffered or incurred or which may arise directly or indirectly in respect of any services or goods supplied by AFS Aviation, or which may otherwise arise under this Agreement. 
1. In so far as AFS Aviation’s liability cannot be completely excluded, AFS Aviation’s liability under this Agreement is limited to in the case of services: the re-supply of the services, or the payment of the cost of having the services supplied again.
Confidentiality
1. Each party undertakes to the other, except as provided in the following clause, that it will not, without the prior written consent of the other party, disclose to any other person or entity any of the provisions of this agreement.
1. The obligations of a party under the preceding clause do not apply to anything that the party is required by law to disclose but the disclosure must be limited to the extent necessary to comply with the law. 
1. Where a party is required by law to make a disclosure, it shall notify the parties of the disclosure, to whom the disclosure is made and the particulars of what has been disclosed.
Force Majeure
1. If a Force Majeure Event occurs: (a) party affected by the Force Majeure Event shall notify the other party as soon as practicable of the Force Majeure Event and the extent to which that party is unable to comply with its obligations; (b) the obligations of a party under this agreement shall be suspended to the extent that it is wholly or partially precluded from complying with its obligations under this agreement by the Force Majeure Event; (c) the affected party shall, using all reasonable diligence and endeavours, seek to remedy, avoid or overcome the Force Majeure Event as quickly as is practicable and otherwise seek to minimise any delays which may result from the Force Majeure Event; and (d) the affected party shall promptly on the cessation of the Force Majeure Event notify the other party of the cessation and recommence performance of its obligations under this agreement  
The parties acknowledge that in the event of an occurrence of a Force Majeure Event affecting AFS Aviation, the Charterer shall be entitled to have the services under this agreement performed by a person other than AFS Aviation during the period of the occurrence of the Force Majeure Event. 

General
1. Entire Agreement, No Assignment or Amendment: This agreement is the entire agreement between the parties and supersedes all prior agreements between any of them with respect to the subject matter contained in this agreement and it may not be assigned or amended except in writing signed by all parties.  
1. Applicable Law: This Agreement is governed by the laws of New South Wales and each party irrevocably submits to the exclusive jurisdiction of its courts and all courts which hear appeals from those courts. 
1. Severability: Any clause or part of a clause of this agreement which is prohibited or unenforceable in any jurisdiction is, as to that jurisdiction, ineffective to the extent only of the prohibition or unenforceability without invalidating the remainder of the agreement or affecting the validity or enforceability of this agreement in any other jurisdiction. 
1. Interpretation: The following rules apply unless the context requires otherwise: (a) The singular includes the plural and the converse applies. (b) Where a word or a phrase is defined, its other grammatical forms have a corresponding meaning. (c) A reference to a clause is a reference to a clause of this agreement. (d) A reference to a party to this agreement or any other agreement or document includes that party’s legal successors and permitted assigns.  
Definitions

In this agreement: “Force Majeure Event” means: (a) any material change in law; (b) war, whether declared or not, revolution or act of public enemies; (c) riot or civil commotion; (d) any national or state-wide strike, lockout or stoppage, work ban, restraint of labour, go-slow or other national or state wide industrial dispute which results in a stoppage of the provision of the services provided by Fly under this agreement for more than 5 consecutive days; (e) act of God, acts of any Government entity, power failures or shortages, sabotage, terrorism or inability to obtain fuel; (f) fire, flood, storm, tempest, earthquake, volcanic eruptions and washaway; (g) a Total Loss; or (h) any other cause or event, provided that it is not reasonably within the control of the affected party and provided further that insufficiency of or inability to use funds for any reason cannot constitute a Force Majeure Event; “Justifiable Delay” means: (a) cancellation of or delay to a Flight caused by the effects of weather (including, without limitation, storms, rain, hail, fog dust storms, severe wind, frost or ice) which prevent or delay take-off or landing of the Aircraft or which cause delay whilst the Aircraft is en-route; (b) cancellation of or delay to a flight due to traffic restrictions imposed by air traffic controllers or any government entity; (c) delay to an Aircraft en-route due to compliance with the request of air traffic controllers or any government entity for the Aircraft to be re-routed or placed in a holding pattern; (d) a cancellation of or a delay to a flight as a consequence of a request to perform services of any kind whatsoever for the Australian Defence Forces; (e) a cancellation of or a delay to a flight in consequence of fuel contamination or the failure of fuel or refuelling  equipment available at any port relevant to the operation of that flight, and from which AFS Aviation customarily uplifts fuel, to meet the Aircraft manufacturer’s or the Civil Aviation Safety Authority standards; or (g) the occurrence of a Force Majeure event.
